University of Oklahoma College of Law

University of Oklahoma College of Law Digital Commons
American Indian and Alaskan Native Documents in the Congressional Serial Set: 1817-1899
4-13-1886

Report : Petition of the Heirs of Lieut. Stewart

Follow this and additional works at: https://digitalcommons.law.ou.edu/indianserialset
Part of the Indigenous, Indian, and Aboriginal Law Commons

Recommended Citation
S. Rep. No. 504, 49th Cong., 1st Sess. (1886)

This Senate Report is brought to you for free and open access by University of Oklahoma College of Law Digital
Commons. It has been accepted for inclusion in American Indian and Alaskan Native Documents in the
Congressional Serial Set: 1817-1899 by an authorized administrator of University of Oklahoma College of Law
Digital Commons. For more information, please contact Law-LibraryDigitalCommons@ou.edu.

49TH CoNG_-REss,
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SENATE.

6

IN THE

SE~ATE

APRIL 1:~,

HEPORT
{ No. 504.

OF THE UNITED STATES.

188t5.-0rdered to be printe(l.

Mr. CAMERON, from the Committee on Military Affairs, submitted the ·
following

REPORT:
[To accompany bill H. R. 1732.]

The Committee on M·i litary Affairs, to whom was referred the bill (H. R.
1732) for the relief of the heirs nf Lieut. John F. Stewart, having had
the sa/me under consideration, beg leave to submit the following report :
This bill, which has passed the House of Representatives, and has
been referred to your committee, is as follows:
Whereas Lieut. Johu F. Stewart, late of Company A, Fourth Regiment United
States Infantry, in active line of service was regularly promoted and appointed, ancl
did serve faithfully as a second lieutenant of said company from Jnly ::t9, 1865, until
June 19, 1866; and
Whereas the company having been so far from headquarters during its entire period
of service in the Northvi'estern Territories that he failed to receive his commission as
second lieutenant, to which he was justly entitled, and failed also to receive the pay
due him for his services as s~cond lieutenant; therefore,
Be it enacted by the SeuMe and House of Bep1·esentatives of the United State.s of Ame1·ica
in C011gress ast~embled, That the Secretary of the Treasury be, and is hereby, authorized
and directed to pay, ont of any money in the Treasury not otherwise appropriated,
the sum of $992 to the heirs of Lieut. John F. Stewart, for his services in the United
States Army, prior to his death, in the late ·w ar.

Your committee, after mature deliberation, are compelled to recommend ad verse action on this bill, for the reasons that the records at the
War Department show tllat no vacancy existed in the grade of second
lieutenant of Company A, Fourth Regiment United States Infantry
Volunteers, duriug the eutire period of service of that company; that
one William H. Yose held that position from November 3, 1864, to
the date of muster-out and discharge of tha.t company, June 9, 1866.
The committee have repeatedly at this session unanimously reported
against cases of a similar character. on the ground that it would establish an unwise precedent, and the vYar Department has uniformly recommended against favorable action in these cases.
Your committee, with the present evidence before it, cannot perceive
that the case of John F. ~tewart is any more meritorious than those
which haye been referred to tlle committee at this and preYious sessions,
and do not feel warranted in making this an exception.
A complete history of this case from the War Department is appended
to and made a part of this report.
The committee, in view of the foregoing facts, beg leave to report the
bill back adyersel~', and recommend its indefinite postponement.
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HEIRS OF LIEUT . .JOHN F. STEWART.
\VAR DEPARTMENT,

Wa8hinglou Cii.IJ, Ap1·il ~. 18ti6.
SIR: In retnming bm ewith Honse bill li:{i, "Au act for the relief o1 the heirs of
Lient. John F. Stewart" (passed the Honse of Repre;;eutat.iY<'S March 5, lcM6), referred
in your letter of the i7tb ultimo for information, I have the honor to invite attC'ntion
to the inclosed <'opy of a report made .Jannary 29, 188G, b~7 tlw Adjutaut-Gen<>ral's
Oftit'e on the same ;;nhject, whi<'h fully afforc1s, it is ht>lir,vec1, the information de!-iired.
Very respectfnl1y, your ohedient Herntnt,
WM. C. ENDICOTT,
8e1·rf'lary of War.
Hon ..J. D. UAMEHOX,
U.f Committee on ~lfilitanJ A.ffairs, euited StateN 8t>nate.

\VAH DEPARTC\1EXT, AD.JUTANT-GENEHAL'S OFFiCE,

Wa87tington, Jarwar.IJ 29, 1886.
The SECRETARY OF \VAl{:
Sm: I have the honor to retum herewith the communication of Hon. J. W. Reid
(per H.), of Committee on ·war Claims, House of Representatives, inclosing H. R.
bill No. 78:26, Forty eighth Congress, secon11 session, for the relief of the heirs of
.John F. Stewart, and rerpwsting·, on behalf of said ('Ommittee, to be furnished with
the military histor~· of said St<>wart as of the Fonrtb United States Infantry Volunteers, and to report as follows:
The records of ihis ofiiee show that John F. Stewart was mustered iuto ~ervice as
a private, Company A, Fourth United States Infantry VolunteerH, October 12, 1864;
promoted first sergeant Novemher 1, 1R64.
He is reportetl on muster-rolls of hi~> company as a first sergeant, pre~>ent for duty to
June 30, 1865; for July and Angnst, 1865, first sergeant, present, with remark, ''Provisionally appointed second lif'nteuant by virtue of Special Order No. 43, Headquarters Northwest. Inc1ian Expedition, Jnly 22; 11:165." On all subsequent rolls he is borne
as a ~ergeant., aet.iug secomlli0utenant, to date of his dibcharge from the service, Jnne
19, 18(i6.
Tbf' records further show that Company A, Fourth United Sta.tes Infantry Volunteen>, had two contmi~sioned officers, Capt. Samuel G. Sewell and Seeond Lieut. William H. Vose.
Captain Sewell is reported on the rolls of his company as present ior duty from date
of his muster into service, November 1, 18fi4, to date of his discharge, June 19, 1866.
Second Lieutenant Yosc is reported present with the company from November 3,
1864, date of his muster into service, to June 30, 18uG. Holls for Jnly and August,
September and October, 1865, show him on detached service commauding Company
F. Ou all subsequent rolls be is reported second lieutenant on detached service C9mmandin!!· Company P, acting first lieutenant, Special Orders No. 43, Headquarters
Northwest Indian Expedition, July 2~, 1~65. He was mustered ont of service as a
second lieutenant with Company A, June 19, 1866.
On Jnly 5, 1866 (sixteen days after his discharge from the service), Stewart made
application to this office for the issue of a commission as second lieutenant Fourth
United States Volunteers, and claimed recognitwn as of that gra(1e from July 22, 1865,
to June 19, L866. This application r~ceived the adverse decision of the Department,
on the grounds that the Tegulations of tl.Je DeJJartment prohiuited the muster into
service or assignment to duty of any person as a commissioued officer, in w!tite organizations I'ecruiteu in rebel States, prior to authority being issued therefor from this
office ; that no orders bad been issued from this office authoriziug his muster into
service as a commissioned officer in the Fourth United States Volunteers, and tha,t
authority could not now lw given for the same.
The above decision was based upon the fact that the commanding general having
authority to recruit 'organizations of white troops in rebel States had not complied
with the requirements of circular No. 62, \Var Department, Adjutant-General's Office,
August 3, Ui64, relative to the appointment of ofticers to such organizations, aud that
no recommendations ball been received ·at this office for the appointment of Stewart
in the grade elaimed.
Stewart submitted in snpport of his claim for muster as a second lieutenant a
copy of Special Order No. 43, H eadquartPrs Northwest Indian Expedition, Camp No. 2'2,
Fort. Rice, Dale, dated July 22, 1865: asoigning him to duty as a commissioned officer
(subject to the approval of the Secretar~' of War) by command of Brevet Major-General Sully.
The attention of General Sully 'vas called to the above order, by letter from this
office dated July 9, 1866, and an explanation was requested in reference to the irregular assignment of Stewart.
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The following letter was received in response thereto:
PHILADELPHIA, Pa., July 12, 1866. •
rhe ADJUTANT-GENERAL,
U11ited States Anny :
GENERAL: The communicat.ion in regard to the appointment of First Sergt. J.
F. Stewart as a lieutenant in the Fourth United States Volunteers has just been received1 and calls for ~ome explanation on my part.
When the Fourth United States Volunteers joined me they were very short of officers, so much so that it, affected the discipline of the regiment. I reported this to my
immediate commander, Maj. Gen. J. Pope, and by his direction made certain acting
appointments, subject to the approval of the Secretary of War.
The approval of the Secretary was never received by me, but as the services of a
lieutenant were necessary I thought it best for the service to allow First Sergt. J. F.
Stewart to continue acting second lieutenant.
Stewart knew very well he was not entitled to any pay without his appointment
should be approved, nor do I think he would have applied had not a private of the
same regiment, a clerk at department headquarters, been appointed afterwards as
first lieutenant in the regiment.
I would beg leave to add that at the time I was relieved from duty in the Department of Missouri there had been several communications sent in with rega.rd to Sergeant Stewart's appointment, and I have no definite answer if Acting Second Lieutenant Stewart would be appointed or not, and pending the result I was relieved from
duty.
If I had with me the books oftthe District of Upper Missouri, I could show more
conclusively that I was in no way to be censured for the action I took in the mat.ter.
With much rel:'lpect, your obedient servant,
ALF. SULLY,
B1·evet Bt·igadim·-General.
From the foregoing it will be seen that no vacancy existed in Company A, Fourth
United States Volunteers, for a second lieutenant during its entire period of service,
Second Lieutenant Vose having held that office from November 3, 1864, to date of
muster out and discharge of the company, June 19, 1866, and that the assignment to
duty of Stewart as a commissioned officer July 22, 1865, was irregular and in violation
of the regulations of the Department.
There is nothing of record in the Department which would sustain the action proposed by this bill.
I am, sir, very respectfully, your obedient servant,
.T. C. KELTO.rl,
Acting .Adjutant-Genm·al.
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